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Abstract:

This paper provides a criticad review of competition policy in Switzerland. We andyse the legd
datute, the inditutiona arrangements for its implementation and the case law since 1985. We find
that Cartd Commission which was given wide discretion by the law has been rdative immune from
judicid and poalitica chalenge and vulnerable to interest groups. The analyss of the relevant markets,
the evauation of dominance and that of countervailing benefits tend to be poorly motivated. In
addition, the concept of effective competition, which is centrd to the implementation of the law, has
not been subgtantiated by the case law. Accordingly, the decisons tend to be highly judgmentd,
which reflects the weak accountability of the Commisson. Fortunately, both the substantia
provisons of the law and the ingtitutiona framework have been improved by the recent revision of
the satute. Being more accountable, the Commisson may not have the choice but to improve its
practice.
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Non technical summary

Thefirgt part of this paper discusses the main provisons of the Swiss competition Satute. We argue

that the statute has evolved from a wesk to a potentidly more regtrictive insrument, which is now
close to the EC framework. The centra role given to the potentialy eusive concept of effective
competition in the Swiss law is the main feature of differentiation with the EC law.  Effective
competition is seen as a threshold beyond which redtrictions of competition are without redemption
(i.e. cannot be balanced by efficiency benefits). The case law however falsto bring the concept to
life and in our view should be downplayed in further implementation of the law.

Turning to the indtitutional setting established under the 1985 law, we observe that the Carte
Commisson operated with wide discretion (demming mostly from generd subdtantive legd
provisons) and little threet of judicid and politica chalenge. In addition, the compaosition of the
Catd Commisson, populated with representatives of various interest groups with no obvious
interest in competition, made it potentidly vulnerable to direct outsde pressure.  Economic expertise
was not enhanced by this composition.  The andysis of the case law supports the conjecture that the
Catd Commission was indeed weskly accountable; in various dimensions (definition of relevant
markets, evaduation of dominance, evaduation of countervailing benefits, impostion of remedies), the
andysisisrather poor by the standards of other jurisdictions.  Itslacks organising principles, fallsto
bring gppropriate evidence and often reies on highly judgmenta evduations. Surdy, if the
Commisson had been accountable, it would felt compelled to back up its cases. In the event,
judgements sufficed.

We find no evidence that the decisons of the Carted Commission have been closely associated with
the views of particular interest groups. Rather, we find that the Commisson may have used the
absence of appropriate checks and balances to pursue a somewhat unorthodox « policy towards
compstition». In importance instances, as revealed by the case law, the Commission has attempted
to introduce competition in the Swiss economy, even though there was no clear anti-trust issue in the
caes & hand.  As it turns out, given the highly cartellised structure of the Swiss economy,
consumers may have benefited from this policy. Neverthdess, the legd and ingtitutiond framework
have been used to pursue objectives that were beyond those normaly assigned to a competition

agency.

The recent revison of the law and indtitutions for its implementation go a long towards improving
accountability and reducing the vulnerability of the Competition Commission to outside pressure.
Faced with ggnificant threats of judicid (and palitica) chdlenge, the Commission will presumably be
led to improve on its analysis and to interpret its role more narrowly.



0. Introduction

The objective of this paper is to anadyse competition policy in Switzerland. We consder severd
benchmarks againgt which the policy will be analysed. First, we will, to the extent possible, compare
the Swiss practice with that followed in other jurisdictions. Second, we will evauate the economic
andyss on which the policy is determined on a case by case bass. Findly, we will study whether
the policy is applied consstently across cases.

The firg section of the paper reviews the man provisons of the Swiss competition atute
emphasisng their evolution over time and comparing them with other legd frameworks at the level of
the EC and of member states with a substantia tradition in competition policy (namey the UK and
Germany).  This analys's covers the substantive provisons of the law but aso the procedures and
indtitutions that the law establishes for implementation.

As often, however, much of the policy arises from the case law, which is andysed in the second
section. The andyss of the satute in the firgt section serves to highlight a number of features of the
current lega framework which deserve particular atention in the analyss of the case law.

The second section focuses on the concept of effective competition, the balance between
competition and efficiency, the andys's of markets and competition undertaken by the Commission,
the remedies it has imposed and the baance between market power and fairness in Commisson's

decisions (recommendations).

The scope of our analysis should be daified from the outset. In what follows, we focus on the
implementation of the main statute which governs competition policy (namdy the «cartd law »).
Neither the law on price control (« Surveillance des prix ») nor the law on unfair business practices
are conddered in detail.  If the latter is fairly standard by comparison with other developed market
economies (it deds mainly with false or mideading advertisng), the former is highly unusud.  As
such, it would be the subject of a separate andysis.



One may wonder whether a review of Swiss competition policy a this point in time is redly
appropriate given that a new law has just been passed. One might argue that the experience of the
previous law offers little guidance about the functioning of the current law, so that our andyss is
mainly of higorica interest. We will argue however that the new law has inherited from its
predecessor a number of key characteristics which will remain centra to the implementation of the
policy (in paticular the concept of effective competition and the evauation of countervailing
benefits). Furthermore the civil servants enforcing the old law (essentidly the staff of the former
« Cartel Commisson ») will dso be the ones responsble for implementing the new one, so some
continuity in their gpproach to the analyss of markets can be expected. Asaresult, aclose andyss
of past practices should help in evduding and making recommendations for improving the
implementation of the current framework. This prospective will dso enable us to identify a number
of issuesin the previous statutes which have not been properly addressed by the recent revision.

1. The Swiss competition statute - a compar ative analysis

The principle of freedom of contract is deeply rooted in the Swiss conditution so that making
particular contracts unlawful requires a srong legd basis.  Art 3.1 provides such a condtitutiona
bass for introducing a cartd law. Its second paragraph states that the Federa government may,
when it is the genera interest, pass laws to curb the negative social and economic consegquences of
cartels and anaogous organisations. This approach suggests that a generd cartdl prohibition (Smilar
to that found in the German law) would be very difficult to introduce in Switzerland (barring a change
of the condtitution).

By comparison with Germany or the UK, Switzerland was dso quite late in introducing any kind of
compsetition law. The first law was not introduced until 1962. It has Since been subject to two
(mgor) revisons, the first in 1985 and the second in 1995. We will argue in this first section, that in
very broad terms the evolution of the law could be characterised as a progressive shift from a very

week to amore restrictive statute, which is now reasonably close to EC standards.

We shdl firgt review the subgtantive provisons of the law (in its various versions) before commenting

on the inditutional arrangements for its implementation.



1.1 Substantive provisons

1.1.1. The scope of the law

Unlike European competition statutes which introduced (back in 1959) a different trestment for
agreements between undertakings (art 85 of the Treaty of Rome) and abuse of dominant positions
(art 86), the origind competition statute in Switzerland (cartel law of 1962) make no such digtinction.
It has“ cartels and analogous organisations ” as an sngle object, which includes agreements (art 2)
aswdl asdominant firms (at 3).  This encompassing definition was kept in the first revison of the
law (in 1985) but abandoned in the recent revision (1995). The most recent law (95) adopts the EC
approach by offering a different trestment for agreements (art 5) and dominant firms which abuse
their podtion (at 7). This revison has dso broadened the scope of the statute by introducing
provisons on mergers (section 2). Indeed it was felt that a competition policy which controls cartels,
but cannot prevent dominant positions to be atained through mergerst  was inadequate?.  Since the
EC currently also has its own statute with respect to mergers (regulation 4064/89) the scope of EC
and Swiss law are smilar in terms of broad categories. As indicated below, there are however ill
sgnificant differences between Swiss and EC law regarding the precise definition of cartels, abuses
and mergersthat are covered by the statute.

In terms of geographical scope, the origina (62) law explicitly excluded export cartels. However this
provison has been omitted from the first (85) and second (95) revisons.  Stll, to the best of our
knowledge, there has not been any case where a cartd has been challenged on the basis of effects
that it had abroad.

Regarding cartds in foreign countries, an early ruling by the federa court has darified that the law
was gpplicable as long as the effects (of cartels or abuses) were felt in Switzerland (see Carron,

1 The Cartel Commission could only react to mergers ex post, on the basis of an abuse of dominance. This
situation was similar to that prevailing in the Community before the merger regulation.

2 The rapid concentration of the Swiss cement industry after the cement cartel was banned illustrates the
weakness of such an arrangement.



1994)3. This gpproach is smilar to that adopted in the Community (see for instance the court
decison on "Wood pulp”). In the recent (95) revision of the law, the approach has been made
explictinat28§2.

Overdl, this suggeds that the activities of Swiss cartels abroad are not covered but that foreign
cartels (or abuses) having effectsin Switzerland are covered.

In this context, it is worth noting that potentia conflicts of jurisdiction could arise with the European
Community?. The EEA treaty contains specific provisions (art 57) to alocate jurisdictions in cases
of potentid overlgp, so that if Switzerland had sgned the treety, such conflicts would have been
avoided. Even though it does not seem that dgnificant conflicts have aisen 0 fa, the
implementation of the recent revision of the law (Oct. 1995) may change matters to the extent that
mergers are now subject to a notification procedure (as in the Community). For instance, the
acquigtion of Source Perrier by Nestlé in 1992 would have been covered by both jurisdictions.
Smilaly, the merger of the rolling stock operations of ABB and Damler Benz and the
concentrative joint venture between Swissair and Sabena last year would adso have led to an
overlap (see EC, 1995). The recently announced merger between Sandoz and Ciba-Geigy will be
reviewed by a number of jurisdictionsincluding the EC and possibly the US and Switzerland®.

1.1.2. Authorisation and Prohibition

The regime gpplicable to agreements and abuse of dominant positionsin the EC is one of prohibition,
with exceptions in the case of agreements (art 85 § 3) but not for abuse of dominant postions. By

3 Itisnot clear however how the principle of extra-territoriality can be applied in practice without explicit
coordination between anti-trust authorities across countries. In the case of the Community, the 1972 free trade
agreement with Switzerland contains a provision such that agreements between undertakings taking placein the
Community but having effectsin Switzerland (and vice-versa) are not compatible with the functioning of the
agreement. This can form thelegal basisfor an action in the Community and the provision has been used recently
by the Cartel Commission against car manufacturers which prevent parallel importsin Switzerland from the
Community.

4 Given the extra-territorial application of US law, aconflict could also arise with the US but such instances are
however likely to be much less frequent.

5 The merger meets the criteriafor review laid down in the Swiss law but it is unclear whether the merger law will
beenforced intime. If thetarget date of July 1st is maintained, the merger may well escape from the scrutiny of
Swiss authorities. The merging firms have announced their intention to complete the merger by the end of June!



contrast, the origind (1962) Swiss statute was one of authorisation with a list of illega practices -
which themsdlves could be judtified on certain grounds. One of the essentid characteridtics of the
second (95) revison has been to consderably strengthen the presumption that (certain types of)

cartels areillegal, 0 that the new (95) law comes very close to a situation of prohibitior®.

One should not overemphasise the difference between prohibition and authorisation regimes. Much
depends on the definition of agreements (or abuses) that are covered by a prohibition in comparison
with the specification of agreements (or abuses) that are ligted as illegd in an authorisation regime,
The EC case law has indeed confirmed that some agreements are smply not covered by the
prohibition of 85 § 1 (see Belamy and Child, 1993), in the same way that many agreements are not
liged as illegd by the Swiss datutes. Interestingly, the burden of proof does not seem to be
markedly affected by the choice of a particular regime ; in the case of the Community, art 190 of the
Rome Treaty clearly puts the burden of proof on the EC Commisson, which must produce
« aufficiently precise and coherent proof » to support its dlegations of infringement.  In the case of
Switzerland, there is no explicit dlocation of the burden of proof in the law, but in line with the
generd principle of an authorisation framework, it would seem from to the case law  that the Cartel

Commission has to mativate its decisons of infringement”.

It should be stressed however that the legd status of agreements between firms is affected by the
type of regime. Under a regime of prohibition, an agreement could be challenged by a contracting
party as legdly void, until it has been explicitly declared lawful under the competition saiute. This
gives a grong incentive for parties to an  agreement to notify and obtain clearance.  In an
authorisation regime, the incentive to notify is much wesker to the extent that the list of illegd
practices (which could be chalenged as legdly void) is likely to be both narrower and more clearly

specified.

The Federal Coucil can still decide to bring forward the date at which the law comesinto force. Thisisagood
test of itsresolve to an effective implementation of the new law.

6 Asindicated above, aregime of prohibition for cartels, which involve per see prohibition of some contracts
would be difficult given that the Swiss constitution grants widespread freedom of contracting (see Tercier, 1993).
7 The allocation of the burden of proof however mattered lessin Switzerland to the extent that the scope for
judicial review was much more limited, at least until the recent revision of the law.



Given thelack of adigtinct treestment for agreements and abuse in the origind Swiss law, there was
until 1995 a potentidly significant difference between the EC and Swiss practice : whereas abuses of
dominant pogitions could not be judtified under EC law by countervailing benefits (there isno 86 § 3
aticle), such abuses, being assmilated with agreements, could be judtified under the Swiss law.
Under the second revision (95), different regimes have been introduced for agreements and abuses
of dominant positions (as indicated above) and the regime gpplicable to abuse of dominant postion is
for dl practical purposes one of prohibition.  Importantly, there are no specific countervailing
benefits that can be consdered to judtify these practices and in this respect the Swiss law has again
moved closer to the EC statute. However, as discussed below, decisons on agreements, abuses
and mergers can gill be overturned by the executive (on the basis of public interest) under Swiss law
50 that the convergence between the regime of the two statutes should not be exaggerated.  In this
regard, the Swiss Stuation is closer to that found in Germany.

1.1.3. From cartelsto agreements

The origina (62) statute and its first (85) revision considered agreements8 which reduce competition
including regulaion of production, sdes, purchases prices and other conditions. The law aso

specified that resde price maintenance should be consdered as a cartd agreement but only if it is

implemented by a cartel9.

In the origind (1962) statute (and its firgt revisgon, with respect to civil law and procedures), such
agreements were presumed illegd when they aimed a preventing third parties from competing or
impeding them in the exercise of competition.

This formulation is remarkable in at least three respects ; firg, it is clear that the law aimed at the
protection of competitors and not consumers or competition per se. Thisis confirmed by the
(non exhaudtive) list of unlawful practices that is provided by the law. This approach stands in
contrast with the EC law enacted at about the same time which clearly aims (among other objectives)

8 The (85) revision considers « recommandation » as an alternative form of agreement in addition to conventions
and decisions which were specified in the original law.

9 This definition is somewhat circular but the intention of the law is clear enough - namely to consider resale
price maintenance only in the presence of other clauses which can restrict competition.



a protecting competition. The fundamenta concept underlying the Swiss law a the time was
potential competition. The emphasis was on protecting potential competitors and the need to
prevent incumbents from erecting entry barriers. Interestingly, the theoretica underpinnings for a
competition law which places such heavy emphasis on potentid competition, the theory of

« contestable markets », was not devel oped until the seventies.

Second, the laws avoided the protection of existing competitors and accordingly avoided getting
expliatly involved in issues of “ fair competition” like the evauation of contracts between strong and
week paties. It rightly focused on the effects that agreement could have on third parties, which is
the only anti-trust10 aspect involved in the evauation of agreements. Accordingly, the fact that the
Satutes protected competitors rather than competition may not have mattered much (by comparison
with other satutes like that of Germany act which lean toward evauations of fairness) because they
focused on third parties.

Third, thelaw required that members of a cartd should have the intention of restricting competition.

This requirement, which is absent from the EC law but has been much discussed in the US practice,

is potentidly damaging to the extent that cartds arisng from tacit co-ordination of behaviour in a
repested interaction are potentially excluded.  This provison was however dropped in the first
revison (85) of the law which focuses on the effect of the restriction to competition.

The main new eement introduced by the first (85) revison of the law was a different gpproach for
the evauation of agreements with respect to administrative law. The law explicitly stated (art 29 §
3) that cartds which impede effective competition were presumed to be illegd. In addition, the law
indicated (at 29 § 2) that if dgnificant redtrictions to competition are observed, the Carte
Commisson should evauate the postive and negative consegquences of cartds, taking into account

the effect of the cartel on the extent of competition (« ampleur de la concurrence » )11,

The second (95) revision of the law has introduced important changes. First, explicit references to

cartels have been avoided and the law now focuses on agreements.  Second, explicit reference to

10 |n what follows, we adopt the contemporary US practice and use the term anti-trust as an adjective meaning
« raising concerns of market power ».

10



resde price maintenance in the scope of the law has been omitted but it is made clear that vertica
agreements (of different types) are included. Third and most importantly, the presumption under civil
law that only some types of agreements which affect potential competitors are unlawful has been
abandoned. A much more generd presumption that agreements which affect competition in a
ggnificant ("notable") way are unlawful is introduced for both civil and adminigtrative procedures.
Fourth, the law further specifies a list of agreements (those that suppress effective competition)
which are smply (per s2) unlawful (i.e. cannot be judtified by the presence of countervailing
benefitsl2 - for both civil and adminigtrative actions). The (apparently exhaustive) list of such
agreements (art. 5) comprises agreements to fix prices, restrict quantities and alocate geographica
markets. These practices correspond by and large to those that can be considered as "per 2"
illegd under EC law (i.e. those for which the provison of 85 § 3 ae not effectively goplicable

according to the case law).

Overdl, the Swiss gpproach to the definition of unlawful agreements has moved sgnificantly closer to
the EC practice (but not the letter of the law). It now focuses on competition (rather than

competitors) and includes some (quas) per se prohibitions.

1.1.4. Abuse of dominant positions

Asindicated above, under the origina statute and its first (85) revison, abuses of dominant positions

were only covered to the extent that firms with a dominant position13 were assmilated with cartdls.
The discusson above on the definition of illega practices for cartels therefore applies to abuses of
dominant pogtion. In particular, under civil law, only atempts to restrict entry could be presumed to
be unlawful.

The second (95) revision of the law has introduced a specific treetment for abuses (art 7). Thereisa
presumption that the behaviour of dominant firms can be seen an abuse, and hence unlawful, when it

11 see section 1.1.6 for adetailed discussion of this evaluation.

12 These practices can still be allowed by the executive on the basis of public interest (discussion below in
section 1.1.6.).

13Thefirst revision of the law is explicit about the factors that should be taken into account to evaluate
dominance (art 4 8 2). Thelist of factors provided is certainly sensible but lacks some organising principle.

1



raises entry barriers or puts commercia partners at a disadvantage. The law dso provides a (non
exhaudtive) list of such practices, which tracks the list provided by art 86 of the Rome treaty, and
adds the refusa to sdll and predatory pricing. Given that these two practices have been considered
in EC case law (see for instance respectively the decisons on Polaroid/SS Europe and Tetra Pak
I1) as unlawful, the set of practices that are in principle consdered unlawful by Swiss and EC law

arevery amilar.

Thewording of the presumption in art 7 is till remarkable. Unlike the EC law which is very open on
the conditions under which an abuse can be found, the Swiss law indicates that an abuse is
associated with preventing entry or putting commercid partners at a disadvantage. If the emphass
on entry is commendable, one can wonder about the second reason for abuse (* putting commercid
partners at adisadvantage ). This wording may well lead the adminigtrative authorities and the court
to enter into issues of fairness in contracts.  As indicated above, one of the achievements of the
Swiss datutes so far was that it had, at least formally, avoided this pitfal (see section 2.4. for an

andlysis of the case law on this maiter).

1.1.5. Mergers

Like the EC merger regulation, the second (95) revison of the law has introduced a notification
procedure for mergers (art 9). Two conditions have to fulfilled, namely (i) that the joint turnover of
the enterprises involved in the concentration exceeds 2 hillion francs world-wide or 500 million
francs in Switzerland and (i) at least two of the enterprises involved in the concentration have each

had aturnover of 100 million francsin Switzerland.

By comparison, according to the EC merger regulation, a concentration has a Community dimension

(and hence is covered by the statute) if (i) the world-wide turnover of dl partiesisin excessof 7.5

billion Swiss francs4, (i) the EC wide turnover of a leest two parties is in excess of 375 million
Swiss francs each and (iii) at least one of the parties does not achieve two third of its EC wide

turnover in one and the same member state.



Quite appropriately given the sze of the country relative to the Community, the Swiss statute will
cover smaller concentrations. Y e, the lower limit on turnover for two partners in the concentration
which is st a 100 million Sfr eech seems relatively high by comparison with the Community limit at
375 million Sfr. However, the German law covers only concentrations where the joint turnover
exceeds 400 million Sfr (or where the employment level of the companies concerned exceeds 10
000). Note however tha the German law aso has a market share criterion (20%) which is entirely

absent in the Switzerland.

Importantly, the Swiss law has avoided making reference, like the EC merger regulation, to aredive
criterion for the concentration of activities (namely the rule that a least one of the undertaking does
not achieve two-third of its EC wide turnover in one and the same member state). Such a criterion
introduces a bias in the scope of  the review such that for a given increase in concentration in some
nationd market, mergers between firms that are concentrated on their domestic markets might be
excluded whereas mergers between geographically diversified entitieswill be reviewed (see Neven et
al, 1993).

A concentration can be forbidden (or authorised with remedies) if it would create or reinforce a
dominant position which could suppress effective competition and when there is no countervailing
benefit in terms of improving competition in other markets.  Two remarks are in order ; fird,
whereas the EC statute considers “ significant impediments ” to effective competition, the Swiss

law indgts on effective competition being « suppressed »  From this perspective, the Swiss statute

could be seen as more permissivel®,  Second, the statute does not alow for countervailing
benefits (outsde competition benefits) to be taken into account in the evauation of the concentration.
In this repect, the Swiss law closely follows the spirit of the German law. It is dso doseto the EC
law which does not seem to alow for efficiency defences either (at least formally) and does not even
consder countervailing benefits in terms of competition. Here again, it seems that the Swiss law

could be margindly more permissive than the EC.

1.1.6. The exceptions

14 |n what follows, we use an exchange rate of 1.5 between the Ecus an the Swiss franc.



As indicated above, the Swiss datutes have adlowed for various countervailing benefits to be taken
into account which may overturn the presumption that some practice is unlawful.  The approach
followed by the statutes has adso changed markedly over time but has followed the same Structure:
practices that are presumed unlawful can be judtified by countervailing benefits but some cannot.
There is therefore a threshold beyond which restrictive practice should be seen as beyond
redemption. What has changed over time is the type of judtifications that can be taken into account
and the definition of those practices (asubset of those presumed illegal) which cannot  be justified.

() Theoriginal statute

In the origind (62) dtatute, practices that were presumed unlawful could still be justified by dominant
legitimate interests as long as they did not restrict competition in excess of what is hecessary to
achieve their am. The law dso provided examples of legitimate dominant interests, including the
preservation of loya competition, establishing reasonable technica specifications at the indudiry leve,
the promotion of an industria structure in the public interest, the implementation of a cartdl abroad
and the implementation of reasonable regulated prices (which maintain quality and sarvices).  This
lig is truly astonishing in its generdity (eg. by comparison with the provison of at 85 83 of the
Rome Treaty) and could certainly be abused. As suggested above, the law aso stipulated however
that measures which am solely at barring entry could not be judtified by legitimate interests.  This
provison confirms the importance of potentia competition in the origind datute.

(i) The 1985 statute

Thefirgt (85) revison of the statute confirmed this gpproach with respect civil law and procedures.
It merdly clarified that private dominant interest could be taken into accounts as long as they did not
conflict with the public interest. The (hon exhaugtive) list of admissble interests however remained
unchanged.

15 Thisevaluation isreinforced by the observation that the general exemption on the basis of the public interest
also appliesto mergers (as well as to agreements and abuses - see below for adiscussion of this provision).

14



The man innovations in the firg (85) revison concerned the provisons of administrative law. For
cases Where significant restrictions of competition are observed, it provided the Cartel Commission
with clearer guidelines (art. 29) about the positive and negative, socid and economic consequences it
had to consider. It emphasised that it should explicitly study the effects on the extent of competition.
And it stressed that when effective competition was impeded, there is a presumption that negetive
consequences will dominate. This presumption could be overturned only by dominating public
interest.

A number of remarks arein order.

- Firg, it is griking thet the provisions of civil and adminigtrative sections of the 1985 law differed so
much. Surely, this does not contribute to trangparency and legal certainty.

- Second, the evauation task assigned to the Commission is very generd.  The inclusion of socid
consequences certainly leaves alot of room for manoeuvre in judtifying some practices, and imposes
avery strong workload on the Cartedl Commission. Indeed, the mereideaof undertaking arigorous
market sudy in which one takes into account the whole spectrum of effects from labour interests to

regional economicsis somewhat daunting.

- Third, the gtatute introduced a complicated system of judtification: at the first level, the Commission
had to decide whether Sgnificant redtrictions to competition were observed. If 0, it had to decide
whether effective competition was impeded (see figure 1). If not, abaance of socid and economic
consequences had to be consdered. If indeed effective competition was suppressed, another type
of judtification had to be consdered, namely the public interest.

What is griking in this system is that the justifications which could be used, depending on whether
effective competition was impeded or not, are equdly generd (if anything the public interest is
margindly more generd that dl socid and economic consegquences). One can more readily
gopreciate the use of a multiple evauation system when more generd consderations can be taken

into account for more serious offences.  Similarly, hierarchica reviews (as in the the UK) involving



wider criteriaat ahigher level could be judtified. It is unclear however whether a multiple evauation
system with equaly generd criteriafor dl offencesisat dl useful.

- Fourth, the statute introduced a new concept, namely that of effective competition being impeded.
Thisis arather vague concept, which leaves alot of discretion to the Commission. The effectiveness
of the statute could thus be expected to depend very much on the qudity and consstency of the
andyss undertaken by the Commission.

(iii) Thecurrent law

The second revision of the law has maintained the idea of a multiple evauation and has extended the
procedure to civil law but the process of evauation has changed in two fundamenta ways (see figure
2). Fird, for those agreements that do not suppress effectivel® competition, the Commisson of
Compstition is no longer required to do a balancing of economic and socia cogts and benefits to
reech its conclusions. Rather it should limit itsdlf to studying the impact the cartd has on economic
efficiency and the law gives an gpparently exhaustive list of these matives (reduction of distribution
and production costs, improved qudity, promotion of research and the diffuson of knowledge and a
more rationd exploitation of resources). Second, a hierarchy is introduced in the evauation: both
the agreements that suppress effective competition and those that do not but cannot be judtified by
countervailing economic benefits can be reviewed by the federd council. The decison of the
competition commission can then be overturned on the basis of a wider criteria, namely the public
interest. It is, however, clear that the legidator anticipates this step to be taken only in exceptiona

circumstances.

Note that the revison has addressed two of the shortcomings of the 1985 law mentioned above
(inconsigtency between civil and adminigtrative procedure - equaly generd criteria of evauation a
the two levels). A priori, its seems that the law has become more redtrictive as countervailing
benefits have been narrowed to more srictly economic congderations . The list of motives that can
be gppeded to now closaly tracks that of art 85 &3 of the Rome Treaty.  Unlike the Tresaty,
however, no reference is made to the proportion of the efficiency benefits that should be passed on

16



to consumers and one may regret that the recent revison of the law has missed an opportunity to
date that consumer wefare is a centrd condderation in the implementation of competition policy.
Stll, the law has become somewhat more stringent not only because the ligt of criteriais smdler but
aso because its implementation should gain both in trangparency and consistency. Indeed, the
balance between socid and economic consequences is potentidly a somewhat arbitrary exercise,
which could be particularly vulnerable to capture. Narrower economic criteria are less prone to
manipulation.  In addition (as indicated above), the law has become considerably more stringent
about the type of agreements that are presumed to suppress effective competition and accordingly
cannot be judtified by economic countervailing benefits (namedy agreements to fix prices or quantities

and share markets)1’.

Overdl, the workload of the cartel authority has been consderably dleviated. The Swiss cartd law
essentidly follows the example of the German GWB in adopting a separation between efficiency
consderations which are the competence of the BKA and more generd consderations which are

taken into account by the Minigter.

As indicated above, abuses of dominant postions cannot be judtified by efficiency condderations.
A decison of infringement by the Commission in this matter can Hill be overturned by the executive
on the bass of public interest.

For mergers, the Situation is aso different. Concentrations that could suppress effective competition
are unlawful unless there are some benefits in terms of competition.  Accordingly, both the
presumption and the criteria that can be used to justify a concentration differ from the presumption
and the criteria that can be used to judify an agreement a the fird levd of evauaion by the
Commission. As in the case of agreements and abuses of dominance, a review by the Federd
Council is dtill possble on the bads of the generd interest.  As indicated above, this approach is
close to that used in Germany and the Community but is potentialy more lenient than the latter.

16 Note that « impede » (empécher) has been replaced by « suppress » (supprimer).

17 There is one respect in which the law may have become weaker : as suggested above, the presumption of
illegality is now formulated in terms of effective competition being suppressed rather than impeded. 1t is not clear
whether the distinction matters - indeed the members of the secretariat were not aware of the change of in
formulation ! The distinction between « empécher » and « supprimer » in french is also not as strong as that
between « impede » and « suppress ».
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1.1.7. Conclusion

A number of conclusions emerge from this comparative analysis.

(i) The treatment of agreements under Swiss law has moved as close as possble to EC while
retaining an authorisation framework (which is dictated by the Swiss condtitution).

(if) A dgnificant achievement of the Swiss law has been to avoid explicitly covering issues of fairness
in contracts.  The recent revison of the law with respect to abuse of dominant postions could
unfortunately be interpreted as leaning in that direction.

(iii) The treatment of abuses of dominant position has now moved closer to the EC practice to the
extent that countervailing benefits can no longer be taken into account in their evaluation.

(iv) The treatment of mergers is a mixture between EC and German practices. Both the criteria for
review of a concentration and those for their evaluation suggest that the trestment of mergers will be
sgnificantly more lenient than in Germany and the Community.

(V) The recent revison of the law has consderably narrowed down the set of countervailing benefits
that the Commission can take into account and focused on economic criteria that are less prone to
manipulation.  From this prospective, the law has become more redrictive and the task of the
Cartd Authority has been considerably smplified.

(vi) Like Germany and the UK, but unlike the Community, Switzerland has multiple levels of
evauation. The recent revison of the law has clarified matters a great ded by specifying different
criteria for each leve of evauation (namdy specific economic consegquences and the public interest).
(vii) The recent revison of the statute has harmonised potentialy damaging differences between civil
and adminigtrative law and procedures.

(viii) The concept of effective competition has become centrd in the statute. It is however arather
vague concept which leaves alot of discretion to the commisson.  The effectiveness of the law will
depend a great deal on the content that the Commission attaches to this concept (see dso von
Ungern-Sternberg, 1993, on thisissue).

1.2 Procedur es and ingtitutions




Our main concern in andysng inditutions is to evduate whether the policy can be implemented
effectively, i.e. whether the courts, the civil servants and the executive of the commission will defend
the interests that they are supposed to serve according to the law. The independence of the
inditutions, namely their ability to resst pressure from particular interest groups is of course an
important dimengon to be congdered in the andyss, as it should contribute to the effectiveness of
policy implementation. The factors that shepe the independence of an indtitution will aso vary from
one particular body to the other; for instance the independence of civil servants will presumably be
much affected by their evaluation and promotion system. Reevant agpects will include the following
: can the executive sanction an evauation which does not support its own view ? is the practice of
the revolving door common - such that civil servants can shift employment to the private sector and
vice versa - ? Regarding the independence of the executive of the Commisson one might include
elements such as careers prospects but dso the terms of hisher contract (who nominates him/her,
what is the length of the contract ? how can he/she be dismissed ? is he/she dlowed to have formal

links with companies or professiona associations ?).

Independence should not however be considered the sole answer to the effectiveness of the policy.
Indeed, completely independent agents could take arbitrary or dogmatic decisons and appropriate
the policy to their own benefits.  Independence should be balanced by appropriate measures to
ensure the accountability of the inditutions entrusted with the implementation of the policy. The
accountability of an inditution will be determined by a variety of factors including the precison of the
brief that is given by the law, the reporting requirements imposed on the ingtitution, the verifiability of
its achievement and the procedures for gppeding its decisons. From this prospective, the
assgnment of precise rules to an inditution is preferable to wide discretion.  Precise rules can
however not be designed for al contingencies so that afair amount of discretion may be necessary to
ensure aflexible implementation of the law, which can be tallored to the specifics of the case a hand.
Discretion may be particular vauable in the implementation of competition policy (for instance,
relative to the management of the centra bank money supply), so that the trade off between the
flexibility of the policy and the accountability of the inditution implementing it, is particularly ddlicate
for competition policy (see Neven et d., 1993, for a detailed discussion of these issues).
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In principle, both the independence and the accountability of an ingdtitution can be enhanced by
grester trangparency; trangparency ensures that inditutions take full respongbility in view of the
public for the decisons they take. For ingtance, the independence of the Competition Commission
will be enhanced if its recommendeations to the executive are made public, since the executive will
have to bear full responghility if it overturns a recommendation. But publication of the

recommendations will aso enhance the accountability of the commission.

Of course, the independence, accountability and transparency of a policy are not determined solely
by the detalls of the statutes andlysed in this section. For ingtance, the independence of the OFT in
the UK is associated with the high standing and reputation of its civil service - adimenson which can
at best be partialy traced back to the details of the statute. As indicated by the previous discussion,
many contractud arrangements which are not determined by the law will dso matter.

1.2.1 Theoriginal procedure

The origind datute (1962) emphasised the civil implementation of the law, so that much of the power
to implement the law rested with the courts (at the canton level and at the federa level on gpped).

The origina datute (1962) created the Cartedl Commission, but gave it only very little power. 1t was
supposed to undertake general studies of particular markets, elther on its own initiative or & the
request of the minister of economics. In addition, the minister could ask the commission to underteke
"gpecid” dudies to examine if indeed cartels (or andogous organisations) were againg the public
interest.

The law specified that the Commission was made up of members (nominated by the federa council)
coming from economics, and lav as wel as representatives from business and consumer
organisations. In practice, this provison went a long way towards insuring a wide representation of
interest groups in the council, possbly a the expense of expertise : both the COOP and the
MIGROS (two large distributors- which account for about 70 % of the Swiss food retall market),
the Association of Farmers, the Association of Employers, the Trade Unions, the Association of
Smdl Businesses and the Consumer organisation have had a representative in the Commission.



Arguably, it is only the Consumer organisation that has a clear interest in fostering competition and
this compogtion is highly unsusud.  Funnily enough, the dtatute indicates that the member of the
Council are independent but gpparently what is meant here (according to private communication

with the Secretariat) is that the members are not part of the civil service.

Even though the dlocation of seets between interest groups is not satutory, is has never been
changed. Members were nominated for a period of 4 years and could only be removed by the
Federa Council for serious offences. It isnot clear from the statute what the status of the secretariat
was a the time. The law dso gave the Commisson the obligation and right to publish an annud

report.

Ovedl, one canot help noticing that the compogtion of the Commisson was not made of
independent experts and one can wonder whether this arrangement, which has been maintained until
now, offered adequate guarantees in terms of independence. On the one hand, one could argue that
a clear representation of interest in the Commission actually reduces the scope for capture by
particular interests ; members of the Commission might fear losing credibility with their colleagues by
defending the interest of their organisation too vocaly and hence will be reuctant to do so. On the
other hand, one could argue that al members of the commission have a strong incentive to reech a
gentleman’s agreement such that the interest of the parties their represent are not serioudy
encroached upon.  The repested nature of their interaction might also help them in sugtaining this
« collusve outcome » of no warfare.  Which outcome will prevail might, in those circumstances,
might depend very much on the profile of the President. Without putting forward a judgement ex
post on this outcome, it seems unwise to leave the independence of a Commission too exposed to

particular group dynamics or the persondity of its presdent.
A further important weskness of the old cartd law was that the Commission could take very little
action on the basis of its Sudies. It was limited to making suggestions to the cartel to change or

abolish some of its clauses.

Findly, the Commission did not even have the right to publish the results of the sudies. In the case
of genera studies, the presumption was that studies would be published but the minister could decide
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otherwise. In the case of specid studies, the minister asmply decided ; in those circumstances where
indeed it was more likely that serious competition issues were at stake, the cost of cover up for the

minister was thus lowered (it is indeed more cogtly to prevent publication when the generd public
expectsit).

The Minister could decide, on the basis of a speciad study, to take action in front the federal court
againg a cartel (or anadogous organisation). However, between 1962 and the first revison of the
law (1985), only seven specid studies were undertaken and none of them was followed by an action

infront of the federd court. Only a subset of them were published.

Overdl, the origina arrangements are characterised by a weak Cartel Commission and a procedure
which lacks trangparency.

1.2.2. Thefirst revision

The firgt (85) revison of the law introduced many changes to the adminigtrative procedure. First,
while it did not change the compostion of the Commisson (which accordingly might have remained
quite dependent on its composition and on the persondity of its president - as argued above), it did
go afirg gep in the direction of increasing its independence, by specifying that members should
withdraw from the commission if they were associated with a particular party in the case a hand.
Interestingly however, it is explicitly mentioned that representing a professonad associaion to which

one of the parties at hand belongsis not considered a reason for withdrawal !

The organisation of the secretariat is further specified in the law, which dipulates that the council of
minister decides on its status and adminidrative level.  Still, the members of the secretariat were
answerable both to the Minigter and to the Commission and personnel decisons (in particular, firing
and promotions) were not delegated completely to the Commission (which would have guaranteed
greater independence).

One of the main modifications of the 85 revison was to increase the power of the Commisson: As

before it could make recommendations to the cartdl, but now the parties had to declare in writing



whether they accepted these recommendations. If they did so, the matter was closed and indeed, it
(theoreticdly) might never come to the attention of the public a dl as the Commisson has no
autométic right to publish its andys's and recommendations. (As before the minister decides whether
or not to publish, but he never made use of his right to prevent publication).  If the parties did not
accept the recommendations of the Commission, the minister could take a forma decison, upon the
propostion of the Commission. Firms could gpped this decison only in front of the Federal Court
for points of law and procedure.

Importantly, in this arangement, the recommendations of the Commission cannot be gppeded to
court (because they are not legd decisons). It isonly the decision of the Minister of economics that
can be chdlenged and such legd actions are rare.  Being fairly immune from the threat of judicia
review, the Commisson therefore enjoyed a great ded of independence. Its only congtraint was the

acceptance of the recommendation by the Minister of economics.

In theory, this might have given a strong incentive to the Commisson to negotiate with the parties.
Indeed, if the Commission expects that the minister might not follow its recommendetions (because
the minister represents wider - or narrower - interests) , it will avoid being disavowed by the Minister
by negotiating a ded with the partiesinvolved. Whether the parties involved or the Commission have
astrong hand in the negotiation thus depends very much on what the minister can be expected to do.
If the parties a hand can raly the minigter to their point of view, the Commission will be in a wesk
postion. Of course, the fact that the minister bears relatively little cost when deciding not to follow
the recommendations of the Commisson (since there is no compulsory  publication) might be

expected to reinforce the bargaining power of the firms.

The observation that dl recommendations have been accepted and published since 1985 is of
course hard to interpret. It might suggest that the Commisson has been careful in presenting
recommendations that would be acceptable to the executive.  Alterndively, it may very well be that
the executive has decided, as arule, to follow the recommendations of the Commisson. The large
debate and wide criticisms that has surrounded the publication of some studies tend to support the

latter view.
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Ovedl, it may very well be that the Commission has had a srong hand in deding with firms,
precisaly because the Minister had committed himsdlf not to make use of its power to undermine the
Commissont8, With little threet of judicia review and a determined politica support it seems that the
Cartd Commisson may have enjoyed an unusud degree of independence. At the sametime, given
the power of the Commisson and the generdity of the law that it was gpplying, one can have
legitimate worries about its accountability. It seems that indtitutiona and legd circumstances were
favourable to an outcome where the Commission was going to « write new laws » without effective

checks and balances.

Irrespective of the outcome, one should gill emphasise the vulnerability of the indtitutiona
arrangement prevailing under the 85 law. Indeed, the outcome seems highly dependent on the
persona characteristics of both the presdent of the Catd Commisson and the minister of

€conomics.

1.2.3. Thecurrent law

The second (95) revison of the law has confirmed the increasing role that the commission is
supposed to play. It has been renamed "competition commission™ and its opinion is now required

even in the context of civil procedures.

The composition of the Commission has been modified. The reference to representatives of
particular groups or professions has been dropped and the commission is supposed to count a
mgority of independent® experts. Even though the new formulation could be abused at the margin,
it isaggnificant improvement over the previous provison. Unfortunately, the conditions of
withdrawa for particular cases have not been modified. The wording of the nomination procedure
for the Commission has been changed: the council of ministers nominates the chairman and two vice-
chairman. It is thus not clear from the law who nominates the other members of the Commission.
According to the Secretariat, they will aso be nominated by the Council of minigers. It ssemsthat
aprocedure of co-optation by the chair (and vice-chair) which could have contributed to greater

18 Admittedly, we do not offer any explanation of why the Minister might have given up his power.
19 By independent, the law apparently now means independent of particular interest groups.

24



independence of the Commission has been ruled out. (Co-option procedure are not of course

without their own risks))

The mogt important innovation of the current law concerns the forma authority of the Commisson.
The Commisson can now issue decisions which are directly binding for the parties & hand. The
Federd Council can gtill overturn the decison upon request from the parties involved on the basis of
the public interest. The law makes it clear however that an authorisation by the council is expected
to be rare, has to be limited in duration and that it can involve remedies of its own. This new
procedure offers much stronger guarantees of independence than the previous law in severd
regpects. fird, it is more codtly for the executive to overturn a decison than not to follow a
recommendation. Accordingly, the incentive to negotiate and to accommodate the parties ex ante is
much reduced. Second, it is now the responsibility of the whole executive and not a single minister
to rule againg the Commission. This matters because presumably, it is much more difficult for parties
a hand to convince the whole council than a single individua (who is by tradition atached to right
wing parties and hence is more likely to favour the interests of the firms). Findly, it isclear from the
law that the exemption by the Federa council is not expected to be norm, and this increases the cost

of implementing it.

The scope for judicid apped has aso been modified (see figure 2). There are now two levels of
judicia gppeal. One in front of the «apped commission », which despite its name, is ajudicid
body ruling on both law and procedure. A second apped can adso be lodged in front of the Federa
Court (again both on points of law and procedure). Importantly, since the Commisson will now
take « decigons », adirect chalenge againg the ruling of the Commission can be lodged. This new
arrangement greetly enhances the accountability of the Commission.

Importantly, the Commission now has the right and duty to announce publicly that an enquiry is
initiated. This reduces the risk that some agreement is reached without the public knowing that a
negotiation ever took place and accordingly enhances the transparency and accountability of the
procedure. The Commission aso has the right under the new law to decide on the publications of its
decisons. This is an improvement over the previous procedure, where the minister could block the

publication. One may regret however that the Commisson does not have an obligation to publish.
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For the sake of trangparency, it is important that the Commission should publish its reasoning in full ;
this would ensure that the Commission is indeed accountable (the qudity of its andyds can be
scrutinised by the public) and it would further gain in independence (if the federal council overturns
the argument, it would have to argue its case). One can aso regret that the law does not require the
federd council to mativate its decison. Indeed, the council would be less prone to capture if the

particular influences motivating its decison could be more easily exposed.

Findly, the organisstion and dtatus of the secretariat has been changed. The members of the
SecCretariat are answerable soldy to its director and the Commisson.  Decisons on dismissas and
promotion are normaly taken by the director, in agreement with the Commisson.  The power of the
Minigter in this matter has been greatly reduced?® and is now limited to disciplinary actions aganst
some public offences. Importantly, the Secretariat is now formaly responsible for undertaking the
dudies. It will organise the hearings, collect the evidence and undertake the analyss without direct

interference from the Commission.

Overdl, the new law offers ggnificantly better guarantees of independence from outside pressure
than the previous one. It has dso greatly enhanced the accountability of the Commisson.

1.3. Some organising principlesfor the analysis of the case law

Our discussion of the statute suggest a number of issues that should be kept in mind in evauating the

case law.

(1) The concept of effective competition is centra both in the first (85) and second (95) revison of
the law. Whether effective competition is impeded (or suppressed in the second revison) will
determine whether countervailing benefits can be taken into account. Y et, the concept is somewhat
vague and it isimportant to evauate how it has been gpplied.

(i) In the context of the fird revisgon, the Catd Commisson was supposed to evauate
countervailing benefits and weight them againg negative effects on competition. This evauation is
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critical and it will remain important for the current lawv.  One should carefully scrutinise how the
Commission has implemented this procedure.

(i) Given the wide discretion given to the Catd Commission, regarding both the definition of
effective competition and the evduation of countervaling benefits, its wide power and the weak
threat of judicid and politica chalenge to which it is exposed, we formulated the hypothess that the
Commission was indeed weskly accountable, could potentidly follow its own agenda but aso that
its compostion may not offer gppropriste guarantee of independence from interest groups.
Particular attention to this hypothes's should be given, as the andysis of the cases may reved confirm
both the lack of accountability and the influence of interest groups.

(iv) The law has managed to avoid explicit reference to issues of fairness. One should however

check that the case law has not confused them with anti-trust issues.
(v) Asaways the quality of decisons will depend on the andysis of the market. Accordingly, we

will give particular attention to the market definition adopted by the Commission and to its analys's of

dominance.

2. The Case law

Effective competition is a central concept for the implementation of competition policy in Switzerland.
The concept is used as a threshold with determines in part the type of analysis which is performed.
However, the evauation of this threshold will itsdf be dependent on the andysis of the market and
hinges in particular on the definition of the rdevant market and on the anadysis of dominance.
Accordingly, we dart by reviewing the andyss of markets and subsequently discuss effective
competition, the evauation of countervailing benefitsand remedies.  The objective of this section is
not to provide a complete review of the cases but rather to illustrate through cases some important
characterigtics of the gpproach reveded by the caselaw.  Similarly, the discussion of the cases and
reports that follows is not meant to evaluate whether decisions were «right » or «wrong ». The

information avalable from the report is often not sufficient to express such a judgement with

20 At the time of writing, these questions are still being debated.
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confidence.  All we am &, is to comment on the andyss which is presented in the report without
judging the finad outcome,

In what follows, we focus on the case law since the implementation of the first revison (85). Indeed,
as argued above, the previous decisons were taken under arather different law and accordingly are
much less likely to be informative about the functioning of the current law.  In addition, we will focus
on decisions taken under the adminigrative procedure. The reason is twofold. First adminidrative
decisions form the mgority of cases. Second, the law which currently gpplies for both adminigtrative
and civil law is closest to the adminidrative procedure implemented since 1985.  Accordingly, civil
decisons may not be as informative as adminidrative decisons for the evaduation of the current

Satute.

At the outst, it is worth emphasizing that the case reports published by the Commission are highly
unusua by comparison with those of other jurisdictions.  This emphasis on « market studies » found
in the orignd law has left traces until the recent practice of the Commission ; most cases include very
long descriptions of the industry and the opinions of interested parties are often reported in grest
detal. Many of the facts and opinions that are reported have only debatable connections with the
case a hand. More importantly, many case reports redtrict themsdlves to a collection of opinions
and judgmental statements by the Commisson. The andysisis, in the best cases, short and often
atogether missing. This feature, which will be illustirated by some case discussion later, can be seen
a serious symptom of weak accountability.  Indeed, if the Commisson had been under serious
threat of judicid of political chalenge, it would presumably would have felt compelled to develop its
andydssfurther.

2.1 The analysis of markets

In order to evauate the anti-competitive effects of an agreement or merger, it is useful to define a the
outset a market in which some market power could be exercised. Accordingly, most anti-trust
andyds tend to gtat by defining the « rdlevant market ». Methods vary a great dea across
jurisdictions, from the systematic 5% rule in the US to the more informa gpproach of the EC
Commission (see Fischwick and Denison, 1992 for details), but the generd approach is smilar.
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The authorities gart with a narrow market (both in terms of product and geographical scope), ask
whether market power (by a hypotheticad monopolist) could be exercised in that market and
consgder wider and wider markets until one is found in which market power could indeed be
exercised.  In evaluating whether market power could be exercised in any particular market, the
following eements are conddered : demand subgtitution (to what extent will consumers switch to
other firms if price is raised), supply subgtitution by existing competitors (to what extent will other
firms outsde the candidate market react to a change in price by the monopolist) and supply
subgtitution by new products (to what extent will existing firms change their product offering as a
consequence of the change in price by the monopalist). Here again, the emphasis given respectively
to demand and supply subdtitution might vary across jurisdictions (with for ingtance, the EC
emphasising demand substitution) but the basic gpproach isthe same.

In the Cartd Commission reports, it seems in many cases that a proper andysis of the reevant
market is amply omitted. For indance, in the andlyss of the banking cartd, it is Sated that?! (p
178) « the market to take into account is determined on a case by case basis according to the scope
of the agreement being considered ». Y, in the analys's of each particular agreement nothing is sad
about the relevant market.

In other cases, the definition of market is somewhat confusing. A first important confusion seems to
arise in many cases with respect to the geographical market. For instance, in the banking cartd, it is
stated that « the Swiss territory should be considered as the area covered by the report ». Smilarly,
it is stated in the report on cars and spare part digtribution that « the legd principle of territoridity
dictates that the Swiss market should be taken into account ».

It is not clear what legd principle the reports refer to.  Such a principle is certainly not explicitly
dated in the law. In line with the gpproach followed by the statute, on can ill understand this
principle as indicating thet only effects fdt in Switzerland should be taken into account. Such an
approach issensibleand it isfollowed by other jurisdictions (like the EC). However, this approach
does not imply that the rdevant market (from an anti-trust prospective) is the Swiss market.
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Indeed, it may very wel be that demand and supply substitutions are such that a «monopalist » in
the Swiss market could not exercise market power, because of competition from abroad, so that the
relevant market is wider. Y, it seems tha the commisson has sysematicaly consdered that
because of thelegd principle of territoridity, the relevant (anti-trust) market was Switzerland.

There are some instances where the digtinction may have mattered. For ingtance, in the report on
banks, the Commission has failed to consder the possibility that in some segments, Swiss banks may
have been unable to exercise market power on the Swiss market because of internationa

competition. This is dl the more surprisng, snce the Commisson places heavy emphass on the
internationdisation of the banking sector in the preamble to itsreport. Mot of the report is written
as if the rdevant market could only be domestic. This may be correct for some segments (e.g.

savings account for Swiss customers). Yet, some banking services are clearly traded
internationaly. Banking services are one of Switzerland's most successful exports. In its andyss on
Convention 1V on «deposit fees for securities» the Cartedl Commission writes. « Given that the
mgority of banks who offer and manage deposits have signed the convention and thus accepted a
uniform tariff, the extent of competition has been consderably reduced ». Internationa competition
is not even mentioned in this section of the report.

The market for placing government securities is a further case where a more detailed andysis of the
relevant market would have been warranted. In private communication, the Secretariat of the Cartel
Commission has acknowledged that the rdevant market could have been wider, but inssted that on
the fact that the Swiss governement was only buying placement services from domegtic banks. Itis
unclear whether there is a competition issue if a buyer decides, for whatever reason, to limit its
purchases to a smdl subset of (high price) suppliers. In our view, this is an ingance where the
Commission has used its wide power and discretion to implement a pro-active competition palicy,

rather than gpplying competition law.

In the case of the Cement cartel, the Commission writes that the « geographica relevant market is
the whole area of Switzerland. Imports and the danger of imports (potentia competition) should also

21 Unless explicitly stated, references are made to the french version of the reports. The english translationis
ours. For the Cement study which has not been translated in to french, references are made to the German



be consdered. An area of gpproximately 200 km around Switzerland as a possible source of cement
does not seem unredigtic in view of foreign cement and transport prices ». Nevertheless, the Cartel
Commission dismissed the evidence that prices within Switzerland tend to fal as one gpproaches the
borders (as a matter of fact, the Commission even refused to consider imports in its analyss of
dominance and went on to conclude that the carte had impeded effective competition - see

discussion below).

In our view, a proper congderation of foreign competition is essentid for the pursuit of competition
policy in a smdl open economy such as Switzerland, and a careful definition of the relevant market
can be of great help in properly directing the focus of the analyss.

The shortcomings of a non-systematic gpproach also manifest themselves with respect to product
markets. In the report on the Swiss tennis magazine SMASH, the Commission has followed a more
traditiond approach and emphasises the need to take into account the subgtitutability between
products. But the analyss in the report has remained & the level of generd principles without
providing evidence in favour of the very narrow view taken by the Commisson : indeed, the
Commisson has concluded that the rlevant market in this case was the « Swiss market for
advertisng space for tennis articles in specidised magazines ».  Such an unusua market definitior??
could have been backed by a proper evidence, like a survey of market participants. The secretariat
of the commission has told us in private communication that a quantitative analys's was undertaken.
The fact that this evidence was not reported is yet another symptom of weak accountability ; if the
Commission had been working under a Sgnificant threet of judicid or politica review, it would have
felt compelled to back up its decisons with adequate evidence.  In the event, some terse judgment

seemed to suffice.

Overdl, one cannot help conclude that the issue of market definition is not given proper atention in
the Commission reports, a least by comparison with decisons published by other competition
authorities. Theinformation that is given in the reports is frequently insufficient to convince the reeder
that a sendble market definition has been used in the analyss. The importance of a proper market

version.
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definition as a tool which provides structure and rigour to the analyss of markets should not be
underestimated. Thisis further illustrated by the report on banks, which did not bother to specify the
relevant market for retail banking services as aresult it Smply omitted to mention the important role
played by the PTT in that market. If the Commission has properly defined the market, it could not
possibly have overlooked this large competitor.

2.2. Effective competition and the analysis of dominance

As indicated in the firgt section, the concept of effective competition is centrd to the implementation
of the law. The intention behind the law in putting forward such a concept is clear enough, namely to
determine a threshold for restrictions of competition which could be considered beyond redemption.
But the evaluation of effective competition was bound to be difficult in practice.

Some clues as to the meaning of effective competition can be obtained from the Message to the
parliament relating the adoption of the new law (23 Nov. 94). According to this « guiddine »,
effective competition should not be considered as equivalent to «workable » competition. The
concept of workable competition, which was developed in the sixties as the « acceptable
gpproximation to perfect competition » is presented as the origin of the effective competition but is
firmly rgected as such. This is probably due to the fact, that the concept of workable competition
has never been given any precise content and it is hard to resist quoting Stigler on the maiter: «To
determine whether an industry is workably competitive, therefore, Smply have a good graduate
student write his dissertation on the industry and render averdict. It is crucid for this test, of course,
that no second graduate student be allowed to study the industry » (Stigler, 1956).

According to the «guiddine », effective competition should be considered « in the context of
modern theories of indudtria organisation, recognisng that competition is multi-facet dynamic
process ». The guiddine further elaborates by stating that effective competition is guaranteed when
« the function of competition as a mechanism to dlocate resources efficiently is not impeded ».
From this, the guiddine dso concludes that competition policy, in ensuring effective competition,

22 |nterestingly asimilar case was brought to the OFT in the early 80s and led to a much wider definition of the
market.
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should not be diverted by other politicdl consderations (which might presumably interfere with
competition as amechanism to dlocate resources efficiently).

It is hard to disagree with this satement. Unfortunately, it fals short of providing more practica
indghts for the implementation of the concept, namdy the definition of a threshold beyond which
redtrictions of competition cannot be judtified. Unfortunately, the experience of other competition
authorities is not particularly helpful either. For ingtance, the EC bardly uses the concept of effective
competition. The concept is used in the EC merger law but is not given prominence in the case law

(see Zachmann, 1994).

A common gpproach to the evauation of effective competition can be found in a number of studies.
This gpproach consders three tests, namely a structural, a behavioural and a outcome test (see for
instance the report on banks). The intention behind these three tests is clear enough, but somewhat
reminiscent of the « Harvard approach » which led to the, much criticized, concept of «workable

competition ».

The behaviourd test seems to focus on whether consumers can buy from firms that are not part of
the agreement under review. For ingtance, in the bank report ( p 179) the Commission emphasises
that customers (of retail banking services) can il buy from firms who are not part of the agreemen.
Nevertheless, in the same report, the Commission aso decided, that the Swiss Banking Cartel
impeded effective competition on the market for placing Swiss government debt, despite the fact that
the Government has the choice of placing debt with internationd banks (see discusson above). In the
cement case, the report indicates that customers do not have the choice between members of the
cartel (which dlocate production) and that imports are not a sgnificant aternative source of supply.
In the car study, it is argued that garages do not have the choice between dternative car importers
(p291). Concerning car importers (p276), the Commission has indsted that there is no intra-brand
competition (it is impossible for a prospective car importer to compete with established ones).
These casss illudrate that the Commission, through its behaviourd test, was indeed trying to verify
whether cusomers had dternative sources of supply. Interestingly, this evauation has little to do
with the usud issuesraised by firms' behaviour. One would have expected a behaviord test to focus



on issues like collective dominance, coordination of behavior or pre-emption. In the presence of

such behaviour, markets share are indeed a poor indicator of market power.

With respect to the sructural test, the Commisson seems to emphasse entry.  For ingstance in the
cement case, the Commisson has commented on the high barriers to entry and the potentid for
retaiation by incumbents againgt potentia entrants (srategic entry barriers). Similarly, in the case of
banks, the Commisson pad atention to entry barriers raised by the banking commisson and
noticed the congtant flow of entrants in the industry (p179). Similar issues are raised for car
importers (p 280), but for digributors, the emphasis is given to the lack of incentive to enter
(because of excess capacity). In the case of spare parts, the Commission provides market share data
on the didribution by type of channels - which is somewhat odd given that the emphass is on the
market for the provison of spare parts a the wholesdle leve- but aso ingsts on the difficulty of
entry. Ovedl, if the emphass on entry in the structurd test is commendable, it is Striking that the
Commission does not consder market share or concentration indices.  Even if such indices can be
eadly abused asindicator of the existence of market power, they tend to provide reliable information
on the absence of market power (alow market share is more informative than a high market share,
see for ingance, EC, 1994).  The scepticiam of the Commission towards market shares and
concentration, which is reveded by their neglect of the issue, seems somewha excessve, and

certainly out of line with the practice of other jurisdicitions.

Regarding outcomes, various consderations have been mentioned. In the case of banks, the report
notices that quality competition remains significant (p179), and for spare parts that both price and
quality competition remainin alimited way (p305). Car digtributors are described as being hostages
to the manufacturers with no commercial freedom left (p291). In those cases, the arguments used
by the Commission would thus appear to be more rdated to behaviora issues. For cement and car
importers, the situation is different ; in these cases, the Commission has described in some detalls
price differences across countries (p280) and has aso considered costs, innovation and profitsin the
case of cement. It is remarkable that the Commission has avoided giving prominence to the
evaduation of profits. Thisis, in our view, highly gppropriae given that evidence on profitsis very
hard to interpret (low profits - high cost and the quiet life are probably the best of monopoly rents).
In the Cement market, the Cartdl Commission did look both &t profits but, very wisdly, in



connection with evidence on costs and prices relative to EC countries. Y et, the reasoning of the
Commissonisdriking. The Commission concluded that the pricesin Switzerland were not out of
linewith EC levels (but it till writes (p. 109) that: « the price levd is high, but not arbitrarily

high. »). On the basis of expert evidence, the Commission aso concluded that the cartel does not
lead to economically unjustified profits (p. 90) and that cost-levels correspond to Swissnorms. Itis
somewhat puzzling that on the basis of evidence that profits were not excessive and that cost and
price were not of linewith EC levels, it till concluded thet effective competition on the market was
impeded. Maybe the Commission thought that the EC markets were dso cartellized. But then, EC
benchmarks should have been explicitly dismissed.

A number of remarks arein order:

-Fird, the analysis of effective competition considers a number of factors that are clearly rdevant to
the anti-trust evaluation of a market podtion. For ingtance, the behaviourd test effectively verifies
the market share of the firms under review, whereas the structural test does by and large focus on the
entry conditions and potentid competition. But many condderations are missng and the andyss
clearly lacks some organising principles. It isdriking in thisregard that the behaviord test haslittle to
do with behavior, thet the structural test omits the obvious structurd indicators and the the outcome
test has often more to do with behavior than outcomes.  Furthermore, it is not clear why the
Commission has dismissed the gpproach used by many jurisdictions (like the EC), which starts from
an evauation of concentration and further consders the relevants factors which may reduce the

extent to which market power can be excercised by firms with significant market shares.

-Second, it is griking that the andysis remains both highly informa and highly generd. For ingtance,
there is no information on the market share of banks that are members of the cartels on various
product markets. Similarly, there is no information on the strength of remaining competitors (are
they fragmented?). In the report on banks for example, the Cartel Commission does not mention the
comptition that the Swiss banks face from the Post office, for smdl customers current and savings
accounts. Yet, the PTT can be expected to exert strong pressure on conditions the banks have to

offer the smal customers. (The frequent public interventions by the Swiss Bankers Association with



the am of inducing the PTT to reduce the interest rate they pay on their depost account stromgly

corroborates this view.)

-Third, a number of rather strong evauations are not backed by appropriate evidence. For instance,
much fath is given to the idea of collective dominance in the case of car importers, without further
comment. Given that the concept of collective dominance is controversd in other jurisdictions (see
eg. the Nestlé-Perier decison by the MTF), it would be interesting to know whether the
Commission had any evidence (or suspicions) about price fixing between the different importers or
indeed, whether they considered the fact that some large importers import severd different brands an
important impediment to competition. The statement in the case of cement that «possibilities of
import subgtitution exist only a a potentid level, and to such a theoretica extent that they have not
real effect except the price limiting effect mentioned above » is surely worth supporting by a bit of
evidence, in light of the fact that Swiss cement prices are not out of line with European ones. The
strong emphadis on intra-brand competition being necessary to maintain effective competition in the
car market is also highly debatable and could have been supported by appropriate data.

- Findly, and mogt importantly, there is little in the Commisson’'s andyss which hdps defining a
threshold for restraints of competition without redemption. What the Commisson effectively doesis
to anadyse the market dtuation in rather informa term and puts forward a judgement on whether
effective competition has been impeded. It is hard from the existing case law to deduce a number of
factors that could help in determining the threshold in the future23. On the basis of this evidence, one

can raise some doubt about the usefulness of the approach.

Overdl, one cannot help concluding that the analyis of dominance undertaken by the Commission is
somewhat muddled and often highly judgmenta, even when clear dternatives were available.
Surely, thisis yet another symptom of week accountability.

23 The secretariat of the Commission hasindicated in private communication that effective competition was
impeded in the case of agreementsfixing price, quotas and contingents. These are indeed the agreements that
have become « quasi » per seillegal under the new law. Still, the new law opens the possibility (art 5) that other



2.3. The evaluation of countervailing benefits

The 1962 law did not give the Catd Commisson much guidance as to how it should andyse
markets and according to what criteria it should formulate its recommendations. From art. 5 it was

however clear that awide variety of socid and economic benefits could be appeaed to, for judtifying

acatd.?4 Itisof coursean exceedingly complex task to perform a complete cost benefit andysis
taking into account not just narrow performance criteria, but aso the impact on the labour market,
environmental economics, regiona economics. The Cartedl Commission reacted to this Stuation by
developing the s0 cdled «baance method » which can be described as follows:  firgt the
commission decided which effects were important, and which were not. This initid choice (which
may be crucid) istypicdly not judtified. In asecond gep, the Commission granted a positive mark
if the effect was beneficid, and a negative one if it was not.  Findly the Cartd Commission added
up the marks to determine whether the beneficid effects outweighed the negative ones.

This procedure is akin to congructing an unweighted mean between variables that may be different
by orders of magnitude. Some illudirations of this gpproach, admittedly from the period before
the first revison of the law, belong more to the economic folkore than professond analyss : for
example the exceedingly high prices for pharmaceuticas in Switzerland (documented by the report)
were compensated by the fact that it prevented over-consumption of these same pharmaceuticals
(1981). Similarly retail price maintenance for tobacco was considered acceptable because the high
prices this produced was more than compensated for by a) less tobacco consumption, b) greater
profits for smdl retailers including kiosks, which ¢) permitted a denser distribution of newspapers.

One can raise serious doubts about the usefulness of this procedure. The evauation of countervailing
benefits is, in dl jurisdictions that practice it, a difficult exercise, which is somewhat arbitrary.
Neverthdess, the ample minded addition of pogtive and negative sgns, which is unusua by

types of agreements might suppress effective competition. Little guidanceis offered by the case law (or the
secretariat) about these other agreements.

24 For example theidea of « promoting adesirable structure in the general interest « can be (and was) given a
very wide interpretation.
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comparison with other jurisdictions, presumably does not temper the arbitrary character of the

procedure.

When the 1985 law was introduced, the new art. 29 specified in somewhat grester detail the criteria
the Cartedl Commission should take into account in writing its reports. Unfortunatdy the ligt of criteria
contained a mixture of structure and performance criteria as well as varidbles that are not usudly
consdered to be relevant for competition policy (such as regiona impact). This lega framework
meade it difficult for the Cartel Commission to produce sound economic andysis while respecting the
letter of the law. The Cartd Commission reacted to this absence of awell structured legd congtraint
by maintaining it use of the « balance method ». The main innovation was thus as follows. snce art.
29 explicitly mentioned that the Cartel Commission should take into account the effects the cartel had
on « the freedom of competition and the extent of competition » these two concepts were explicitly
introduced in the «badance ». From a purely technicad point of view the change to the «baance
method » was thus as follows. Every dause of a cartel agreement was now andysed firgt in terms of
its effect on the « freedom of competition » and the « extent of competition ». This means that most
clauses gart off with one or two negative marks, which then have to be compensated by a sufficiently
large number of pogtive ones. (The procedure is particularly well illustrated in the report on the
banking cartel (1989)). From this prospective, the 1985 law was more pro-competitive than the
1962 |aw, because most agreements started off with one or two negative marks.

The report on banking can serve to illugtrate the point. The following excerpt concerns a convention
with the am of preventing ingppropriate and aggressve advertisng (in particular advertisng on

televison):

« Bdance: Since one of the parameters of competition, advertising, is limited in important aress, the
extent of competition is considerably reduced (negdtive effect). In particular sponsoring dlows the
big banks to be everywhere present. As a result of advertisng in sports, they aso succeed- in spite
of aticle 9, number 2 of the convention - in being present on televison. As a reault there is a
digtortion of competition which reduces the competitive position of smdler banks (negative effect).
The restrictions on competition further distort the choice between various means of advertisng and



prevent isolated banks from having access to customers in an adequate form (negative dement).

The influences on other criteria are consdered to be neutrd. »

On the bagis of this analyss the Cartel Commission recommended the suppression of the relevant

convention.

One may wonder whether the legidator redly intended the Cartd Commission to continue using the
« balance method ». The Cartel Commission did write (in the report on banks) : « The analys's of
the individua agreements follows a certain procedure determined by the cartel law. .....If we observe
a subgtantia impediment to competition, but effective competition is not prevented the postive and
negative effects have to be compared according to the balance sheet method. » (pp 64-66). Yet,
the law itself did not compe the Commission to follow the balance method. The Commission could
have adopted a different interpretation of the law and decided to focus mostly on efficiency criteria
and to abandon the smple minded addition of postive and negative marks. In other words, the
Commission could have used the wide discretion offered by the law to steer the andysis away from

the previous practice and in favour aless arbitrary evaluation.

Why did the Commission not follow this course of action. Three motivations come to mind. First,
the « baance method » was a smple way to directly trandate the requirements on «freedom of
competition » and « extent of competition» into a bias in favour of competition and stack the cards
agang the catd agreement, even if the cate was difficult to chdlenge on performance criteria
adone. Second, any indtitution is affected by some inertia, and the staff of the Cartd Commission
which had experience with the «baance method », may have been tempted to smply carry on.
Findly, one cannot help noticing that the commission and its secretariat are heavily biased in favour
of legd experts, which presumably would not have fet a ease with a more demanding economic
andyss. (At the time of the report on the banking cartd for example, the president, the vice
president and two of the members of the commission were professors of law. There was not asingle
professor of economics. In the secretariat, of the 8 members, seven had alaw degree, only one was

an economist and one had a degree in both diciplines.)
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The new law clearly states that the commission should place much of the emphasis of its studies on
economic efficiency. One can only hope that the Commission will now change its practice, abandon
the smple minded addition of marks and focus on a quantitative andyss of a narrow set of well
defined efficiency benefits. As the experience of other jurisdiction indicates, this can be done even
if it is by no means a draightforward exercise. Firs, some effects are very difficult to quantify and
firmswill be tempted to overemphasise their clam of  efficiency bendfits. In arguing about efficiency,
firms will dso typicdly have more resources than the Commisson (for instance in order to hire
consultants to make their case). These problems have been encountered in many jurisdictions and
addressed in different ways. The atitude of US authorities is interesting in this regard ; they have
(see for ingtance the US merger guidelines) narrowed down the set of efficiency consderations that
they are willing to consder by focusng on eadly verifiable clams.  For indance, dams about
potentia savings in generd adminidration in the case of ajoint venture (or a merger) are not given
serious condderations relative to potentid benefits associated with the consolidation of production
units. It seemstha the Cartd Commission should be encouraged to adopt an gpproach similar to
that of the US authorities.

2.4. Fairness and market power

The proper distinction between issues of market power and fairness is amgjor difficulty faced by al
anti-trust authorities. To illudrate, congder firg a (highly theoreticd) world in which we have
textbook « perfect competition ». In such an economy every sdler (or buyer) is faced with a large
number of aternatives firms buying (or selling ) close subgtitutes to the product which he is currently
buying (sdling). It isthusimpossble for any one of the buyers (sdlers) to have an important degree
of market power over his counterpart. Any attempt to modify the terms of exchange would induce
the party who is made worse off to change partner.

In practice, the number of firms producing perfect or even close subgtitutes is usudly quite limited. In
addition, firms frequently have to incur some fixed cods that are to a certain extent specific to
particular commercid relaions and accordingly these fixed costs should be seen as sunk.  In the
absence of (complete) long term contracts, this Situation gives rise to the possibility of opportunistic

behaviour.



The dominant tradition among economigts is to consder that market power and competition should
be the sole focus of competition policy. Tha the enforcement of competition leads to more
« equitable » outcome is seen as a beneficid sde effect, but certainly not a purpose as such.

Legd datutes are however often (and rightly) concerned with issues of fairness. It is thus not
surprising that legal practitioners have a tendency to adopt the same perspective with respect to
competition policy. They observe dtuations where the outcome of market processes is (in their
opinion) unfar, conclude that the exploiting party must have market power, and use competition

policy to solve the « problem ».

A wdl known example of such acase a the EC leve isthe « Hugin » case. Very briefly, Huginis a
Swedish producer of cash register machines. It is undisputed that there is intense competition on this
market. In the middle of the 70s, Hugin decided to stop out-sourcing the repairs and servicing of
their machines, and to take care of these activities themsdves . As a result, they refused to supply
Spare parts to Liptons, their former repair agent. Liptons did not have a long term contract with
Hugin, so there was no breach of contract. It is obvious thet the decison by Hugin could (potentialy)
cause a (subgtantid) financid loss to Liptons. At the very least the specific human capitd they had
acquired for the repair of Hugin cash registers would have become worthless. Liptons complained to
the EEC and won. The commission decided that Hugin had a dominant postion in the market for
gpare parts for Hugin cash registers. Cancelling the contract with Liptons was therefore an abuse of a
dominant pogtion.

The problem in this case was that Liptons had a certain amount of relation specific capitd tied up
with Hugin. They had decided to invest this capitd without requiring along term contract from Hugin.
The EEC Commission decided to use competition policy instruments to solve a problem, which is
basicaly one of opportunistic behaviour in the presence of rdation gspecific sunk costs. Most
economists would say that the instruments have been subverted.

As indicated above, the Swiss legd framework has so far steered clear of abusing competition law

for the purposes of solving issues of fairness. Judgement on the practice is however somewhat more
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nuanced. According to art. 29 of the 1985 law, the Cartd Commission could make propositions to
cartels (or andogous organisations) that the Minister of economics could be asked to enforce, but
the law sets no redrictions as to the nature of these suggestions. An andyss of these
recommendations (see next section) suggests that the Cartel Commission has developed a tendency

to use remedies which go far beyond competition issues and address issues of fairness.

The following examples may illudtrate the point:

-The market for food retalling in Switzerland is notably concentrated, with MIGROS having a
market share of approx. 40% and the COOP a market share of approx. 30%. There is no other
country in Europe where the retailing market even gpproaches this very high degree of concentration.
The Cartel Commission has never undertaken anything to prevent the external growth of these two
firms. But of course, both the COOP and the MIGROS have always had « their » representative in
the Cartedl Commission.

About a year ago some of the suppliers to DENNER, with a market share of roughly 6% (i.e. one
5th of the sze of COOP), complained that DENNER was forcing them to accept unfair conditions
of supply. The Catel Commission accepted to handle the complaint and it is currently studying the
cae. The complaint should presumably have been dismissed smply on the bads of the argument
that DENNER could not possibly have a dominant postion, since the dominant postions were
already occupied by MIGROS and COOP25.  If adecision of infringement for abuse of dominance
is taken againg DENNER (despite its small market share), it will set a worrying precedent. The
Commission could then be dragged into the evaluation of countless negotiations between strong and

wesk parties with do not involve issues of market power.

The caseis dl the more noteworthy, since the suppliers to DENNER cannot presumably even make

astrong case that they have invested subgtantia amountsin relation specific sunk cods.

25 Denner refused to supply evidence and the matter was brought by the Federal Commission in front of the
Federal Court. The Court directed Denner to provide evidence and indicated that a market share of 6% was not a
sufficient condition to dismiss the possibility of adominant position.
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- A second case, which is perhaps economicaly less important but also quite indicative is the report
on the SMASH Tennis magazine. Smash is edited by a private publisher but is under strong control
of the Swiss tennis federation, since the clubs affiliated to the federation are forced to buy about 2/3
of the tota 30'000 copies printed. In exchange the magazine acts as an officid media of the
federation, which has 4-6 pages a its disposdl in every issue.

Problems arose when the magazine refused to publish advertisements by a discount retailer of tennis
rackets. The discounter complained to the Cartdl Commission. In its analyss of the case the Cartel
Commission reached the concluson that SMASH had a dominant position in a very narrow market
(see above) and had abused its position.

We have gsrong sympathy with the desire of the commisson to make market access easy for
discounters. Asindicated above, it is however not at al clear that such a narrow market definition is
warranted. One cannot help speculating that the choice of such a narrow definition was in part
determined by the dedire to judtify an intervention in order to achieve a market outcome that the

Cartd Commission deemed fair.

2.5. Remedies

When the Cartel Commission has decided that effective competition has been impeded, or that the
negative effects of the carte outweighs the benefits, it has to propose remedies.  The am of the
remedies is usudly (for ingtance in the EC) to make sure that competition is enhanced. Typicd
remedies include the cancellation of some agreements, partid divesments, the facilitation of entry,
the cancellation of some vertica linkages... (see Bellamy and Child, 1993, for the EC practice). The
Swiss cated  commission has developed a practice which goes well beyond these remedies and
provides advice to the market participants on how they should behave. A particularly clear example
is the following recommendation the Commission made to the banks (p173):

« The big banks should continue to show moderation in opening new branch offices, a least as far

asreinforcing their pogition on certain loca marketsis concerned. »



« The big banks should not use their posshilities of interna return compensation in order to make
particularly attractive offers and thus penetrate the traditiona spheres of activity of the canton banks,
the regiona banks, the savings and Raiffeisen banks, particularly as concerns the market for small

mortgages. »

While it istrue that this advice sems from areport of 1979 (i.e. written under the first cartel law), the
1989 report explicitly reproduced theses recommendations as adequate if dismantling the cartel

agreements led to too rapid a process of concentration.

- The case of sanitary equipment had dl the characterigtics of the traditional Swiss cartd. A cartel
a the wholesde levd, a catd of producers and importers, and exclusve buying (sling)
agreements between the two, which stabilised the cartels. (The wholesaler promised not to buy from
other producers and in counterpart the producers promised not to sall outside cartel)

In addition to recommending (quite rightly) the break up of the two cartels as well as the vertica
restraints between them, the Cartdl Commission then went on to make the following recommendation
to the biggest Swiss producers.

« Céramique Holding SA, Laufon, is obliged to supply dl its sanitary equipment to al shops
specidised in sanitary equipment, as long as the customer buys by full lorries. The standard articles
must be taken by full pdlets, while specidised article can be taken by mixed pallets, or exceptionaly
by sngle units. A minimum turnover of 150’000 SFr. is necessary to have the right to delivery. »

The recommendation made to the second big producer is essentialy smilar in content.

These two examples indicate that the Cartel Commission has a tendency to undertake what might be
termed « indudrid engineering », a task which goes far beyond what is necessary to enforce
competition law (See also the recent « codes of conduct » edicted by the Commission for Publicitas
and Edipress, which corroborate this view).



The congderable latitude enjoyed by the Cartedl Commission in the definition of remedies semmed
from art. 29 of the 1995 law which did not congtrain the Commisson in making recommendation.
The new law may turn out to offer less latitude to the Commission. Firdt, art 5 (for agreements) is
more specific both about illegal practices and about countervailing benefits. 1t may thus be harder
for the Commission to judtify detailed intervention beyond cancellation of the practice found illegd.
Second, as indicated above, the threat of direct judicid review of the Commisson decison which
was absent under the 85 law, should induce a somewhat more prudent behaviour. One can indeed
presume that detailed industria engineering would be among the first types of decisons to be
chdlenged in court.

3. Conclusions

A number of conclusions emerge from our review of Swiss competition policy.

Firg, the new law (1995) is in many ways a subgtantia improvement over its predecessor. In
particular, the inditutiona arrangements for the implementation of the policy are likely to offer much
better guarantees of accountability and independence from outside pressure. 1n our view, one of the
main shortcoming of the previous ingtitutiona and legd arrangements was the poor accountability of
the Commission and its vulnerability to interest groups.  The introduction of direct judicid review of
the Commisson decison should grestly enhance accountability and baance the wide powers
enjoyed by the commisson. In addition, the vulnerability of the Commission with respect to outsde
pressure has been reduced. The change in its composition and the new status of the secretariat are
particularly sgnificant in this regard. One can regret that the conditions of publication of Commission
decison have not been strengthened. In our view, publication should be compulsory and not at the

discretion of the Commisson.

Second, the substance of the new law has dso improved.  In particular, the much criticised method
of the « balance » will hopefully no longer be used and will be replaced by sysematic evauation of
narrow efficiency benefits, the definition of per se unlawful agreements has been made more precise,
specific provisons for abuse of dominance and a merger law have been introduced. Overdl, the

main provisons of the law have converged sgnificantly towards EC law. Besdes rdatively minor



issues (for ingtance, the merger law could have been stronger), the new law has, in our view, one
important shortcoming ; it is gill structured around the concept of effective competition.  This
concept has been kept from the previous law, wherein our view, it has not proved ussful. Theidea
of defining a threshold beyond which restrains of competition are without redemption might be
intdlectudly gppeding. But the case law has faled to bring the concept to life.  With respect to
agreements, we would argue that the Competition Commission should place little emphadis on the
concept. After dl, the new law also contains some « quas » per se prohibitions which may be quite
aufficient to cover abuses without redemption. Indeed, if the Commission would choose to neglect
the concept of effective competition, its Satute with respect to agreements would become effectively
like at 85 & 1and 3 of thetreaty. With respect to mergers, the concept of effective competition is

less central and the practice (asin the EC) could choose not to emphasiseit.

Third, the case law suggests that the Commisson has not ressted the temptation to get involved in
issues of farness, even though the statutes are remarkably neutrd in this regard. In our view, this
tendency should be checked. A clear digtinction between anti-trust and fairness issues would
enhance legd certainty and enable the Commisson to focus on its primary function, namely to ensure
competition. If itisfet by gppropriate legidative and executive bodies that intervention for the sake
of fairness is essentid for the functioning of the economy, these issues could be handled by another
inditution, on the bass of a separate datute.  This might be an adequate role for the price

Supervisor.

Fourth, in the course of this review, we have become acutely aware that the Commission has played
an unusud role. Rather than implementing a « competition policy », it has driven to implement a
« policy towards competition ». The Commisson has systematically tried to introduce competition
in the Swiss economy and has stretched its mandate in order to achieve this. The report on the car

industry isacasein point. Theissuein the report is not one of anti-trust policy (thereis no cartd,

no agreement, no abuse, no merger) but one of internationa price discrimination facilitated by
domestic regulations.  Yet, the Commisson has stretched its analyss (for ingtance by ingsting on
intracbrand competition) to make sure that it could recommend the opening of the market. In the

same way that the EC Commisson has used art 85/86 of the Treaty to ensure market integration
proactively , the Swiss Cartedl Commission has used its competition statute proactively to introduce



competition and bresk cartel habits in Switzerland.  Of course, this objective may have been
reasonable in view of the highly cartellised dstructure of the Swiss economy. B, for the sake of
legdl certainty and transparency, a more focused policy may be more appropriate.

Indeed, the competition Commission may not longer have much choice in the matter. In our view,
the emphasis of a pro-active use of the law to introduce competition was greetly facilitated by the
wide powers and wesak accountability enjoyed by the Commission under the 85 law. Asindicated
above, matters are different under the new law. The chdlenge for the Commission is now to refocus

its activities on more traditiona antitrust issues.

a7



References

Bdlamy and Child, (1993), Common market law of competition, fourth edition, edited by V.
Rose, Sweet & Maxwdll, London

Carron, B., (1994), Le régime des ordres de marché de droit public en droit de la

concurrence, Editions Universitaires de Fribourg, Fribourg

Fischwick, F. and T. Denison, (1992), The geographicad dimenson of competition in the European
Single Market, mimeo, December.

Kihn, K.U., 1994, Protecting the freedom to compete - an overview of German competition
policy, in Graham and Richardson, eds, Global Competition Policy and the World Economy,
Washington DC

Neven, D., R. Nuttal and P. Seabright, (1993), Merger in daylight. The economics of palitics
of merger control in the EC, CEPR, London

Stigler, G., (1956), Reports on Antitrust policy - Discussion, American Economic Review, vol 46,
p 505

Tercier, P., 1993, Du droit des cartds au droit de la concurrence, Revue de droit Suisse, vol

112, P 399-417

von Ungern-Sternberg, T., (1993), Das neue Kartelgesetz : ene kritische Wirdigung, DEEP
Discussion Paper N° 9310

Zachman, J,, (1994), L e contrdle communautaire des concentrations, Librarie Générde Droit

des affaires, Paris



Z&ch, R. and Zweifd, P. (1995), Grundfragen der schweizerischen Kartelrechtsreform, Dike
Verlag, S. Gdlen.

49



Figurc 1 : Procedurce under 1985 cartel law
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Figure 2 : Procedure under 1995 cartel law (for agreements)
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